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And although the court, in the prin- duties as trustee, the terms are not neces- 
cipal case, must be admitted to have de- sarily to be understood with reference to 
parted somewhat from the strict con- the date of the bond, which might be 
struction of the terms of the obligation wrong, or even wholly omitted, without 
with reference to the time of its execu- affecting the validity of the instrument, 
tion, it seems to have been only so far but the terms rather derive their import 
as was indispensable to render it appli- from the occasion, or purpose of taking 
cable to, and commensurate with, the the bond, and thus are made to speak 
purpose for which it was taken. If the from the time at which it became opera- 
court are correct and well founded in tive, the same as a will speaks from the 
their construction of the statutes, under death of the testator, when it first becomes 
which the bond in suit was taken, and operative. We have looked into the 
we should not feel at liberty to call in briefs on the part of the defendants in 
question the decision of the highest this case and are not surprised, they 
court in a state in regard to the con- should feel some disappointment, at the 
struction of the statutes of the state, facility with which the court escaped from 
it was designed to be a substitute for the argument founded upon the terms of 
the former bond which, of course, after the bond. But the decision seems to us 
the substitution of another bond in its very just and proper, and we should 
place, became wholly inoperative and have regarded one in the opposite direc- 
nothing remained but the substituted tion, as exceedingly lame and unsatis- 
bond. And although sttch substituted factory. We always rejoice to have 
bond was expressed, as was natural, in courts fairly meet the exigency of the 
the future tense, " shall " perform his cases before them. I. F. R. 



Supreme Court of Missouri. 
A. P. FITZGERALD v. IIAYWARD et al. 

In a contract which stipulates that certain work is to be performed within a 
fixed time, a refusal to comply with the terms to be deemed an abandonment and 
forfeiture of all rights under it, the time is of the essence of the contract. 

On a failure to comply with the terms, the party damnified has a right to employ 
others to perform the work, and will not be held responsible for the profit the con- 
tractor might have made. 

Instructions which cover the whole case should be so framed as to meet the points 
raised by the evidence and pleadings on both sides. 

The statutes of Missouri, authorizing the courts to refer issues of fact to a referee 
in certain cases, are directory only and not mandatory. 

A witness is only allowed to detail facts and not mere opinions not based on 
facts. 

On appeal from the Court of Common Pleas of Macon county. 

This -was an action on a special contract entered into between 
the plaintiff and one Smith, with the defendants, by the terms of 
which the plaintiff and Smith undertook to do grading on section 
22, and the grading and masonry on section 23 of the Hannibal 
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and Central Missouri Railroad, to be commenced immediately 
(November 10th 1869), and prosecuted with sufficient force to in- 
sure completion by the 1st day of June 1870, the work to be done 
in such manner as should be directed by tne engineer in charge 
of the work, or other agent of the defendants ; to be prosecuted 
with such speed as should be required by the defendants to com- 
pletion. The work to be first class of its kind, to be done to the 
satisfaction of the engineer. The work as it progressed was to 
be paid for monthly, according to certain rates specified. 

The payments were to be made on estimates to be made monthly 
by the engineer, and 10 per cent, of the same was to be reserved 
as security for the completion of the contract, and in case of failure 
to complete the contract, this reservation to remain as liquidated 
damages in the hands of defendants for such non-fulfilment. In 
making payments the defendants reserved the right to pay off the 
hands and workmen of plaintiff" and Smith, and deduct same from 
amounts due them. A persistent refusal to comply with the pro- 
visions of the agreement was to work a forfeiture of the rights of 
plaintiff and Smith, and entitle defendants to enter upon and take 
possession of the premises without let or hindrance, and to relet 

the same. 

The plaintiff bought out Smith's interest in the contract and 
took an assignment thereof to himself, and brought this suit in his 
own name, for an alleged balance due him under the contract for 
work done and completed, and also for damages as net profits for 
the remainder of the work, alleging that he was wrongfully pre- 
vented from doing the same by the defendants, who took possession 
themselves, and prevented him from proceeding with the work. 

The defendants set up that they had fully paid the plaintiff in 
money, and by paying his hands large amounts for all the work 
that was done, and that the 10 per cent, reserved had been forfeited 
to them, and denied that they wrongfully prevented the plaintiff 
from completing the work. They charged that the plaintiff aban- 
doned the work, and did not, although urged by them to do so, 
proceed with the work with sufficient force to complete it by the 
1st of June 1870, and that in compliance with the agreement, 
they took possession with a gang of hands of their own, so as to 
complete the same in time, &c, &c. 

When the case was called for trial, the defendants insisted that 
it should be referred to a referee. The plaintiff wanted a jury 



FITZGERALD t>. HAYWARD. 773 

trial and the court refused to refer the case as asked by the de- 
fendants, and to this ruling the defendants excepted. Upon the 
trial before the jury, each party gave evidence tending to prove 
the issues as raised by each, and some objections were made to the 
manner in which the witnesses were allowed to testify, giving their 
opinions as to estimates of damages on the facts as detailed by 
them. The jury found a verdict for the plaintiff for $4375.43. 

James Carr, for appellant. 

Williams $• Eberman, for appellee. 

The opinion of the court was delivered by 

Adams, J. — It is unnecessary to notice in detail the objections 
to the answers of the witnesses, as we do not think them material. 
The question of experts does not apply to the facts of this case. 
A witness can only be allowed to detail facts, and not mere opinions 
not based upon facts. But in estimating the cost of work, &c, 
he must give the facts, and may be allowed to state what his esti- 
mate is upon the facts detailed. 

The only points necessary to consider in this case grow out of 
the instructions given and refused. At the instance of the plain- 
tiff, and against respondent's objections, the court gave six instruc- 
tions. The first stated what admissions the pleadings made, the 
second reads, " If the jury find from the evidence that defendants 
in March 1870 took possession of the work on sections 22 and 
23, and thereby prevented the plaintiff from completing said work, 
he is entitled to recover as damages the difference between the 
cost of the work remaining to be done at the time the defendants 
took possession, and the price that defendants agreed by the con- 
tract, read in evidence, to pay plaintiff for such work." 

The third instruction merely lays down a rule for estimating 
the damages, in case the jury should find for plaintiff, and does 
not seem to be objectionable. The fourth instruction reads : "If 
the defendants took possession of the work on sections 22 and 23 
in March 1870, and prevented plaintiff from completing said work, 
they have no right to retain the ten per cent, reserved by them." 

The fifth instruction asserts that a mere temporary suspension of 
the work caused by meeting among the employees, or other trouble, 
was not an abandonment of the work sufficient to justify the de- 
fendants in taking possession of the work and completing it them- 
selves." 
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The sixth merely states that it is admitted by the pleadings that 
defendants took possession on the 23d of March 1870. The de- 
fendants asked ten instructions. The first, fifth, sixth, seventh, 
ninth and tenth were given, and it is therefore unnecessary to set 
them out. The second, third, fourth and eighth were refused. By 
the second the jury were told that " If they believe from the evi- 
dence that the plaintiff failed or neglected to prosecute the grading 
and masonry to be done on said sections 22 and 23, with sufficient 
force to insure its completion by the 1st day of June 1870, then 
plaintiff has broken the contract sued on, and is not entitled to 
recover on his claim for damages on account of the work remaining 
to be done on the 21st day of March 1870, unless they shall 
further believe from the evidence that defendants by their wrongful 
acts prevented plaintiff from completing said contract." 

The third instruction asserts that if the defendants by their 
agent Eaton, repeatedly requested plaintiff to prosecute the work 
with such speed as to insure its completion by the 1st June 1870, 
and plaintiff failed or neglected to do so, then he had broken his 
contract and is not entitled to recover for damages on account of 
the work remaining to be done, unless the defendants by their 
wrongful acts prevented him from performing the contract. 

The fourth instruction recites a long list of facts, which if found 
it requires the jury to find for the defendants. 

The eighth instruction asserts that the estimates of the engineer 
in charge of the work remaining to be done, is the rule and guide 
for the jury in making their verdict. 

1. By the terms of the agreement sued on, the time for the 
completion of the work was of the very essence of the contract. 
The defendants were original contractors with the railroad com- 
pany for the building of this road, and had bound themselves to 
complete it by a specified time. Hence it became necessary in 
letting out parts of the road to have the sections so let out finished 
by a specified day. They reserved to themselves the right to 
require the work to be prosecuted with sufficient force and speed 
to effect the desired end, and if there should be a persistent re- 
fusal on the part of plaintiff to comply with any of the provisions 
of the contract, the defendants could enter upon and take pos- 
session of the sections without let or hindrance on the part of the 
plaintiff. 

The question whether the plaintiff did not keep sufficient force 
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and persistently neglected or refused to prosecute the work •with 
the speed necessary to its completion by the contemplated time, 
so as to entitle the defendants to take possession, was the main 
point upon which the right of the plaintiff to recover for profits 
on unperformed work depended, and yet this point is wholly 
ignored by the instructions given for the plaintiff. These instruc- 
tions place the plaintiff's right to recover for unperformed work, 
upon the simple fact that the defendants entered upon and pre- 
vented him from performing the work. In ordinary contracts, 
this would have been sufficient, but by the terms of this contract 
the defendants had the right in a certain contingency to make such 
entry without let or hindrance on part of the plaintiff. 

Instructions which cover the whole case ought to be so framed 
as to meet the points raised by the evidence and pleadings on 
both sides. "A party therefore who asks an instruction on the 
whole case, must not frame it so as to exclude from the consider- 
ation of the jury the points raised by the evidence of his adver- 
sary :" Clark v. Hammerie, 27 Mo. 70 ; Sawyer v. Han. £ 
St. Jos. R. B. Co., 87 Mo. 263. It is only where the plaintiff 
has been prevented from performance by the wrongful acts of the 
defendants that he is entitled to recover. A simple breach of the 
contract on the part of defendants, such as non-payment of the 
monthly dues for work done, would not authorize the plaintiff to 
stop work and recover for unperformed work. Such a breach might 
justify him in abandoning the work, and entitle him to recover for 
the work already done ; but for a mere breach of the contract on the 
part of his adversaries, he cannot stop the work and recover for 
alleged profits on unperformed work. To entitle him to such re- 
covery he must be prevented from proceeding with the work by 
the unauthorized interference of the parties. 

In this case, however, Ave have seen the parties were authorized 
to interfere and take possession when the plaintiff persistently 
refused or neglected to comply with the provisions of the contract. 
On these grounds, the 2d and 4th instructions given for the plain- 
tiff were erroneous. I see no objections to the other instructions 
given for plaintiff. The 2d and 3d instructions asked by the 
defendants which were refused should have been given. The 4th 
instruction on the part of defendants, asserts facts, which if found 
to be true, constituted a total abandonment of the work by the 
plaintiff, and authorized the defendants to enter upon the premises. 
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I cannot see upon what principle this instruction was refused. It 
was not eovered by any instruction that had been given. It seems 
to me the court erred in refusing this instruction. The 8th 
instruction for defendant was properly refused. The estimates of 
the engineer in charge were to be the guide in reference to 
performed work, but not in regard to work remaining to be per- 
formed, and for which damages were claimed. 

2. The defendants insist that the court was bound to refer this 
case to a referee, and had no right to submit it to a jury. Sec. 
12, art. 9 (2 Wagner's Statutes 1040), provides that " An issue of 
fact in an action for the recovery of money only, or specific real 
or personal property, must be tried by a jury, unless a jury trial 
be waived or reference ordered as hereinafter provided." Section 
17 of the same article (2 Wag. Stat. 1040), provides that " all or 
any of the issues of fact in the action may be referred upon the 
written consent of the parties." Sec. 18 of same article provides 
that " where the parties do not so consent, the court may, upon 
the application of either or on its own motion, direct a reference 
in the following cases. First, when the trial of an issue of fact 
shall require the examination of a long account on either side, in 
which case the referees may be directed to hear and decide the 
whole issue, or to report upon any specific question of fact involved 
therein ; or second, when the taking of an account shall be neces- 
sary for the information of the court before judgment, or for 
carrying a judgment or order into efFect; or third, where a 
question of fact other than upon the pleadings shall arise upon 
motion or otherwise in any stage of the action." 

These are the only sections bearing on the subject of reference. 
It is plain to my mind that the whole subject of reference is a 
matter of discretion. 

The court is not bound in any case to make a reference. The 
statute is not mandatory but directory, and it rests in the discre- 
tion of the court whether in a proper case falling within the pro- 
vision of these sections it will order a reference. It is unnecessary 
to discuss whether this case is among the class of cases which the 
court may on its own motion refer. It is a case for the recovery 
of money only, and therefore a case that cannot be tried by the 
court without the consent of the parties. It must be tried by a 
jury, unless the parties waive a jury, or unless the court in its 
discretion deem it to contain the examination of such long ac- 
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counts as to require a reference. I see no error in the rulings of 
the court on this point. 

For the errors in regard to the instructions, the judgment will 
be reversed and the cause remanded. 



United States Circuit Court, Western District of Wisconsin. 
HENRY PERKINS v. THE CITY OF WATERTOWN. 

When the charter of a city authorizes suits to be commenced against it by the 
service of process upon the mayor, the courts of the United States are bound since 
the Act of Congress of June 1st 1872, to conform to the same manner of service. 

State laws when adopted by Congress become obligatory on the Federal courts. 

Service on the mayor elect before acceptance or qualification, is not a service 
on the maj'or of the city. 

Where there is no mayor nor acting mayor, service on the city clerk and city 
treasurer is not sufficient. 

Courts must administer the law as they find it, and not supply defects in legis- 
lation when a difficult or hard case presents itself. 

This was a motion to set aside as insufficient the service in the 
above-named and four other suits. 

The facts appear in the opinion of the court. 

W. F. Vilas and D. Ordway, for plaintiff. 

Harlow Pease, for defendants. 

The opinion of the court was delivered by 

Hopkins, D. J. — In one of the above-entitled cases, the sum- 
mons was served by delivering copy to the mayor elect before he 
had accepted or qualified. 

In other cases the summons was served on the city clerk and 
city treasurer, the marshal returning that there was neither mayor 
or acting mayor upon whom he could serve the same. 

The charter of the city authorizes suits to be commenced against 
it by the service of process upon the mayor, and the question now 
presented is whether it can be served upon any other officer or 
party, so as to give this court jurisdiction. 

Rule 30, of this court (Common Law), is as follows : " In suits 
against corporations the process may be served in the mode pre- 
scribed by the laws of the state. But a judge of the court, in 
peculiar cases, on motion may prescribe any other mode of service 
he may deem right and proper." This rule was adopted in 1870. 



